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RECENT CASE NOTES 689 

But it would seem that the plaintiff might properly retain the stock obtained 
under the first contract of sale. 

Sales — Seller's Remedies — Cancellation of Order — Damages. — The defend- 
ant signed an order by which he agreed to purchase a set of books from the 
plaintiff book dealer. The order stated that it was not subject to cancellation. 
The books were to be delivered to any express company, expressage to be paid 
by the purchaser. The day after he signed the order, the defendant wrote a 
letter cancelling it. The plaintiff delivered the books to the express company 
and the defendant refused to accept them. It did not appear clearly whether 
the letter cancelling the order was received before or after delivery to the 
express company. Held, that the plaintiff should recover the contract price. 
Lewis v. Scoville (1919, Conn.) 108 Atl. 501. 

The court said that title passed when the books were delivered to the express 
company regardless of the time when the letter of revocation reached the 
plaintiff. It assumed, therefore, that the plaintiff had an irrevocable power 
to pass title. Cf. Corbin, Offer and Acceptance (1917) 26 Yale Law Journal, 
169. It was admitted, however, that this would not be the case if the goods 
■were to be manufactured, because the damages might then be increased by such 
a rule. In direct conflict with the principal case, it has been held that the 
vendor's power to pass title ceased to exist on receipt of notice of revocation 
prior to appropriating the goods to the contract. Consolidated Ribbon & 
Carbon Co. v. Crane Co. (1913) 183 111. App. 392; Phillips-Jones Co. v. Black- 
stock, Hale & Morgan (1919, Ga. App.) 99 S. E. 48. The rule in the principal 
case has been defended. Williston, Sales (1909) sec. 562, and cases there cited. 
But in the cases there cited it seems that the goods were either appropriated 
to the contract prior to revocation, or the vendor, acting as so-called agent 
for the vendee, having already resold the goods, was allowed to recover the 
difference between the amount realized and the contract price. See Magnes v. 
Sioux City Nursery & Seed Co. (1900) 14 Colo. App. 219, 59 Pac. 879; Acker- 
man v. Rubens (1901) 167 N. Y. 405, 60 N. E. 750. Where the goods contracted 
for are of a peculiar nature and cannot be readily resold, there appears to be 
good reason to sustain the rule of the principal case, which amounts to specific 
performance. See Anson, Contract (3d Amer. ed. by Corbin,, 1919) 446; Uni- 
form Sales Act (1906) sec. 63 (3). But where standard goods are involved, 
the only basis for such remedy would be that if the contract was not enforced, 
the damages (being limited to the difference between the market price and the 
contract price) would be 'inadequate, leaving the vendor wholly without com- 
pensation for the overhead incurred in making the sale. The rule in the 
principal case goes to the other extreme, and tends to increase the damages 
caused, because the vendor in most cases could dispose of the goods at less 
sacrifice and expense than the vendee. It is doubtful whether the decision can 
be brought within the provisions of the Sales Act. See Uniform Sales Act 
(1006) sees. 17 and 19, rule 4 (1), which were not cited. An ideal rule of 
damages would take a middle ground, refusing what amounts to specific per- 
formance, but admitting recovery of all damage suffered, including the 
marketing-overhead. 

Taxation— Assessment for Paving — Benefit to Property— Railroad '"Right 
of Way."— The plaintiff city paved a street on which abutted land of the de- 
fendant railroad consisting of two lots, one directly abutting and the other 
adjacent to that. The defendant having refused to pay the special assessment 
laid on the property to cover the expense of paving, the plaintiff sued to enforce 
the same. Held, that the assessment could not be enforced, because the lots 



